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WHAT YOU CAN DO IF YOU DON’T HAVE CASH-——FINANCING ENVIRONMENTAL COMPLIANCE L
By Robert G. Harvey and MlchaeI H. Levm *

Wzth cascading enmronmental controls contmually being zmposed on local governments and prwate mdustry,
even the Environmental Protection Agency estimates that annual compliance costs will exceed $200 billion by the -

. end of this decade. The regulated commumty is seldom able to pay for required capital improvements from cash
reserves; some form of financing is increasingly necessary. Frequently, the amount to be financed would
exhaust @ company’s borrowing capacity or a local government’s bondmg limits. Hence alternatives to “general’

obligation” financing have been developed. *

This article examines alternative mechanisms available to companies and local governments to finance
environmentally related tmpmvements and describes circumstances that favor or limit their use. Among the
“mechanisms described are leases, certificates of participation, revenue bonds, asset repositioning, revolving -
‘funds, special authorities, and 63-20 corpomtzons The article also analyzes “privatization” and practiedal and -

* legal Issues that should be addressed in the implementation p'rocess

Background

Tradltlonally, mumclpahtles have 1ssued “general obllga-
tion” bonds (that is, they have pledged their general credit
and taxing powers to repay the debt), and privateindustry has
visited its bankers for loans to provide necessary compliance
capital. Today, however, traditional financing to-construct or
renovate waste water treatment, recycling, air pollution
control, or other environmentally related facilities is:much
more difficult to obtain.

Financing may be impossible to obtain for cleanups of
contaminated property, which lenders or investors view as
high-risk, unsecured investments, Moreover, many munici-
palities and private companies already have extended their
normal borrowings as far as they and their financial advisors
feel is feasible.

Where will the financial resources come from to meet
these new:regulatory requirements? i

. The solution often involves introducing to the transactxon a
new third party with adequat rrowing capac1ty——and
perhaps capltal to mvest—plus a reasonable credlt ratmg 2
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Several project structures have been developed to obtam the
initial capital from other parties to construet; or:rendvate
environmental facilities. Typlcally these:structures:involve
some form of long-te m 1

cular- environmental
“be an ‘appropriate vehi-
cility is held by the party
modify thé facility (the
-is then leased to the party desiring
‘The lessor’s capital expense- (and
is” repaid through periodic lease

facxhty is not.eSSentxa!- eas

tructures are- generally considered:
“finance” leases. Under a true lease,
retainthe property at the end of the Jease
ce lease, the lessee expects to become the
ity at the end of the lease; ma ing this
unctional equivalent of an installmefit sale.”

fax’con deratlons play a significant role in: determmmg

parties ist: x-exempt—a governmental unit or agency, for
example-—or has insufficient “tax appetite.” To minimize
development costs, the tax benefits should be allocated to the
party best able to take advantage of them-that is, to the
party with the highest effective marginal tax rate. Hence, the
parties should allocate the facility’s “tax’ ownership as well
as its “legal” title; they need not be held by the same party.
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. Allocating “tax” ownership of the new. or upgraded envi-
ronmental facility may be a complex matter. The parties’
intent, not the label attached to a document, will determine
tax ownership; a court or the Internal Revenue Service will
assess the parties’ intent by looking at several factors. * While
analysis of tax rules is beyond the scope of this article, the
basic tax criteria help suggest which lease structure will be
worth further consideration. The key factor is whether the
parties, at the time they executed the transaction documents,
intended that the lessor retain a substantial economic and
proprietary interest in the leased propert, ust a security
interest. oo i . '

controls the pr
the owner

[processes must often be followed by nme;
acquire “public works,” Depending on the loca
leases may not be subject to these public

constraints: ) S

aterially exceed the current.
on may be similarly treated, . ¢ . .
e. As the term suggests, under the finance
n installment sale—the lessee acquires
facility at the end of the lease. If there is a
ion,” the purchase price is generally a nominal
the property’s fair market value at. the
.of . . Legal title during the lease term.often
ains with the lessor, but the tax owhership, and therefore
benefit, of the facility lies with the lessee. Depending on
and accounting practices used, the lease rental
may be treated as an annual operating expense,
.debt; hence it would not reduce the amount of
1at could be incurred by a company or local
0 any legal or contractual debt limita-
e particularly important for munici-

rental” value,

L revenue risks, municipal finance leases
may also be structured as:special obligations of the munici-
identifiable,  dedicated revenue
ts, but not backed by a

taxing. powers. In
oter approval

under referendum require
environmentally related facilit
of municipal bonds,* this stru
costs because the term of the lease
comparable bond term limit, On t

pal transactions than would apply if financed by issuance of
.general obligation bonds. . . _

Under this finance-lease approach, the economic value to
the transaction of certain tax benefits, such as a depreciation
deduction, will be lost if the lessee is tax-exempt. However,
financing costs for municipal projects may.be reduced be-
cause a portion of each:rental payment may be considered
interest.on the purchase price, which is generally excludable
from gross income by (that is, tax-exempt -to) the lessor.
Hence, the lessor can charge the municipality a lower rent
but still obtain the same net rate of return on its investment
as it would otherwise have earned on a.taxable transaction.

One key issue that may affect use of this financing mecha-
nism by local governments is whether relevant state law will
treat a finance lease as long-term municipal debt subject to
special issuance restrictions. To address this issue, these
leases frequently: contain a “non-appropriation clause,”*
which allows a municipal lessee to cancel the lease simply by
failing to include monies for the rent payments in its budget.
If the lease is executory only to the extent that the municipal-
ity annually appropriates funds to make the lease payments,
it may escape the requirements applicable to municipal debt.
This tactic creates a risk that the government lessee-may
later decide to terminate the lease by refusing to appropriate
rentals before the lessor has retired its debt. However, be-
«cause of the significant adverse impact on-a municipality’s
credit rating likely to result from such failure, this “escape”
clause is.rarely. exercised, .and the investment community

traditionally has been willing to accept the non-appropriation
risk for essential public facilities. ¢ ‘ v S
2.:Certificates of Participation ‘ : R
“- The typical project lease structure involves only a single
source of funds—the lessor or its banker. But for large
projects -it may be helpful to have -multiple lenders. In
addition to-allowing many lenders to “participate” in-a loan
(and thereby spread the costs and risks), certificates of
participation: (or: “COPs”) offer another way to raise ¢on-
struction funds, at least for public projects. Certificates of
participation in municipal leases are issued by the municipal-
ity in lieu of bonds to finance the-construction of the project.
‘But unlike bonds; which' are direct debt obligations of the
issuer, COPs entitle the purchaser (“lender”) to receive only a
proportionate share in the municipality’s future payments
under the lease. Thus, a primary disadvantage is that repay-
ment depends upon the parties’ meeting their respective
lease obligations. The primary advantage is that COPs, where
authorized under state law, may be issued where issusnee of
bonds would exceed pertinent debt limitations.”
3. Revenue Bonds : R
- Industrial development revenue bonds (“IDBs”) are an
important financing tool for both private and public sectors.
IDBs may be issued by state or local industrial development
agencies (“IDAs”) or other state authorities, on:either a
“taxable” or “tax-exempt” basis. The quoted terms refer to
the federal income tax treatment of the interest paid on the
bonds. Significant benefits offered by IDB. financing -usually
include: lower interest costs than generally available through
commercial loans (but generally higher than those for mu-
nicipal general obligation debt); * exemption from state and
local sales taxes.on purchases of most quipment and materi-
als associated with the ) 1 from state mort-

osts: hre‘;‘t'ybiéaﬁy higher
ligation ‘bonds; the net: benefits
n small projects and can amount to
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v Project costs that can be financed using tax-exempt bonds
include land (within limits), depreciablé buildings, machin-
ery, and equipment: At-least 95 percent of bond proceeds
must be spent on these qualified project costs incurred after
thie taitial A" S e : e

percent

~_transaction, and TDA fees. Attorneys’ fees ‘related to such
“non-transaction” activities as acquiring the land and negoti-
ating ‘construction or sérvice agreeéments are “qualified”
costs that may be financed with bond proceeds. Non-qualified
costs not eligible to be financed by tax-exempt bonds are
frequently financed through companion taxable bonds of the

samieissuer. . '

“Besides issuing tax-exempt bonds to ‘finance manufactur-
ing facilities, an IDA can issue tax-exempt bonds to refinance
outstanding tax-exempt bonds, even if the facility financed
under the original bonds is not a manufacturing facility. Tax-
exempt financings generally result in-significant interest-
rdte savings over conventional financings. As with any fi-
nancing; long-term fixed rate bonds typically bear interest at
a higher rate than short-term variable rate bonds with “put”
features and remarketinig mechanisms. ‘ :

It is important to note that interest income earned ‘by
‘holders of federally taxable IDBs may be-exempt from state
and local income tax when the owners of these bonds are
individuals, partnerships, bond funds, or similar purchasers.
In most states, corporations pay franchise taxes rather than
income taxes. Under existing case law in some states, corpo-
rations—whether banks or otherwjse—may not exclude:in-
terest income received from state-taxable industrial develop-

~ment bonds in calculation of franchise tax. " Nevertheless,
many projects can be structured to allow bond purchasers to
take advantage of exemption from state and local income
taxes. For example, in high tax states like New York, taxable
municipal bond funds can be used for this purpose. ;

. Whether an environmental facility is privately or publicly
owned or operated will directly affect the characterization of
bonds issued to finance it. For these purposes, there are two
-categories of bonds: governmental bonds and private activity
bonds. Different limitations apply to projects-financed with
each.. . D e o

a. Governmental Bonds. If a municipality owns-a facility
and provides for its operation under a short-term manage-
ment contract meeting certain strict guidelines: set forth
below, bonds issued. to finance the facility will be treated as
governmental bonds subject to.fewer federal tax law restric-
tions than private activity bonds. For example, no volume
cap allocation is required with respect to governmental
‘bonds. "' Use of the facility under a management contract by
4 private operator, however, will result in'the characteriza-
tion of the bonds as private activity bonds, unless the follow-
ing requirements are satisfied: : -

» The term of the management contract, including renew-
als, does:not.exceed five years; . .

- »The governmental owner has the option to cancel the
‘management contract at the end of any three-year period;

» The manager under the management contract is not
compensated on the basis of a share of net profit;'and -

~ > At least 50 percent of the annual compensation of the
manager under the contract is based on a periodic fixed fee. 12

b. Private Activity Bonds. If a private entity will own the
facility. for federal income tax purposes, or a municipality
will own the facility but will hire a private operator under a
‘contract that does not meet the management contract guide-

lines described above, the bonds will be treated as private

activity bonds. Interest on private activity bonds issued to
finance a facility will be exempt from tax only if at least 95
percent of the proceeds of the bonds are used to construct and
equip or acquire the facility. In addition, the bonds must

strictions applicable to private
| to be tax-exempt. For
d be required from the

- Among the projects commonly financed on a tax-exempt

‘basis are facilities for waste-to-energy production, materials

recycling, composting, and sewage treatment. One important

t
which is functionally related and subordinate to the'séw:igz
(disposal function qualifies as part of the sewage facility
.which may be financed with bond proceeds. However, the
“Internal Revenue Service has taken the position that a facil-
ity for the pretreatment of certain industrial waste before
release to a municipal sewer system does not qualify as a
sewage facility. Pretreatment facilities for the processing of
residential wastes—such as wastes from septic systems—
should still be financable as sewage facilities. Recent reports
suggest that the IRS may be reconsidering this pretreatment
limitation as part of the Clinton adrinistration’s economic
infrastructure package. o ; . o
. Another significant limitation is that private activity
bonds, other than the 5 percent unrestricted portion of pro-
ceeds, cannot be used to finance any portion of a facility that

is dedicated exclusively to recovering and converting meth-
« ane gas to a form in which it is or can be sold. For example, an
ironmental facility may be designed to collect and burn
landfill methane gas to produce electricity for sale to a public

or private utility. All parts of that facility that are dedicated
- fothe collection, treatment, storage, and disposa
.:ble.waste products will be financable 2y .
.-of a facility used to generate electricity—such as furnaces,
‘turbines and storage and distribution facilities—will not be
qualified sewage facilities and thus may only be financed out
of ‘the 5 percent so-called “bad money” portion of the bond
process. B ' P o
~*Bonds may also be treated as private activity bonds if part
‘the facility being financed is a cogeneration plant designed
 generate electricity or other salable prodicts by capturing
1d burning a primary treatment byproduct such as methane
g ' ‘electricity generated by that plant is sold to an
nvestor-owned utility, the bonds will be private activity
tricity is sold to a publicly owned utility or
1eral public, however; the bonds could still
nmental bonds, although the latter case
the plant to utility rate-making. If no
eeds is used to'provide the coy
‘these bonds could still b

* Generally,

raLly, ublic-private
partnership” p between a
public body and a p which'the private

party provides certai ind‘ se tio
provided by the public sector. This kind of project structure
involves a contractual sharing of such risks and responsibil-
ities as the design, construction, financing, ownership, and/or
operation and maintenance of the required facilities. It is
applicable to a wide range of services and has been used in
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such d“’efse projects as construction and operation of waste
: ac1llt1es, pollutxon

control’ faclhtles,
servrces to the

roads, and bndges were prlvately cor
vate sector provided most essential publi¢
government controls and regulations,
sector came to be seen as.taking a
through price gouging, featherbedding, a
awardmg of public contracts. The public rebe
sion of these services by the private seet
curtailed. Large government bureaucra
their place. Now, with growing demand a
monies available for mfrastructure pr

forms, each of which ;
and respons1b111t1es as well as econormc

n‘g dlscussmn focuses on use of pubhc-pri,, :

p: s a financing tool for acquisition or renovation
1 facilities. Many of the concepts

private “asset repositioning,”

“section.

1g document in this type of pro;|ect strue-
he service/construction agreement, which sets out the
parties’ responsibilities, the risks assumed, and the fees that
will be paid for services provided. The service agreement
generally provides that the municipality will purchase .a
minimum amount of services, whether or not it actually uses
those services—a so-called “put-or-pay” contract. For exam-
ple, the municipality might contract for a minimum number
of tons of waste it will deliver to the privately operated
disposal facility. As long as the private developer operates
the facility satisfactorily, this contract provides it a steady,
predictable cash flow. The predictability of this cash flow is
the key to financing acqu1s1tron of the assets used to provide
the services.

" The service agreement and th1s cash flow become the
collateral for the loan to purchase or construct the assets.
When (a) the service agreement properly allocates the prOJect
risks to parties best able to control them, (b)“ '
track record is adequatj‘“and (c B
ability toraise the monies requi
and when due, the capital and ol
quently be “project financed,” “Project financed” means that
the ‘lender will look only to the assets of the partxcular
project; including the réevenue stream from the service éoi~
tract, as the source of repayment; neither the developer’s nor
the pubhc body’s general credit is pledged to repay the loan,

Th1s structure provides numerous advantages It allows,
for_example, a public body that has reached its horrowing
limit or wants to reserve remaining borrowing capacity'to
undertake a project not otherwise feasible. In some cases it
can avoid the need for a public referendum on a sensitive
project. While tax benefits are not available directly to a
public body, the municipal sponsor: may still -benefit:from
private. ownership of the depreciable: assets. by a “flow
through” of part.of the tax benefits in the form of.a reduced
service fee paid to the private developer

The benefits of prOJect financing must be welghed against
its additional costs. Generally, the interest rate of a loan
supported only by a project financing will be higher than that
which would be charged on a “general obligation” ﬁnancmg,
unless credit enhancement is used. Transaction costs prob-
ably will be higher for a “project financed”. transaction. The
documentation required will be more complex, and negotia-

' tion of risk allocations more detailed. Furthermore, addition-

al parties are involved m the transact:on adding costs and
complexity. :

s Despite their added costs pubhc-prlvate partnershlps will
often be the appropriate solution to the financing dllemma
They tend to be favored where:

»The publi¢ does not pe erve the actwrty as mherently
public or governmental; -
- -»The potential for' waste; fraud and abuse can be con—
trolled adequately through contract terms;

» The relevant technology is unique or requires special
operatmg expertise or experience;

- » Technology or economic risks to the public can be avord-
ed through private participation;

> The nature and quality of the activity can be controlled
adequately through a contractual relationship; and ‘

» Few public employees ill ‘be dlsplaced by contracting
with a private party. i '

“Under a project financing structure, a lender would pro-
vide the funds for construction and/or Tenovation of the
environmental facility based solely on repayment through
the revenues generated the service agreement. The lend-
er’s sole security would be the capital facilities and the
project’s rights to service fees and other project revemes,
le of regyclable materials or énergy.
o recourse to the general credit of

dy or the private entrepreneur for
gh the performance obligations under
,including payment of damages, are
irties. Thus, the municipal body is not

such as those from th
The lender would h
either the muni
loan repayment
the service agrée
full recourse to th

d taxing powers to repay project debt.
:'-pay serv1ce contract, the municipality

pledges its credit to build and elfectxvely operate the facility.
Thus, the two,essentlal elements to this structure are the
; ess .of the municipality—its ability to make
fyservxces rendered as and when due-—and the

: 1pment and prov1de the serv1ces asand when requxred
These projects are considered “dual” credit ﬁnancmgs and
the credit ratings of both parties will be considered in deter-
mining the rating of project debt. The lower credit rating—
the “weak link”—will generally govern the credit rating: of
the project debt unless some form of credit enhancement,
such as letter of credit, insurance, or third party guarantee, is
used. a ;

A well-thought-out procurement process is
for a successful service agreement between a
and the developer. The more complica:
more comprehensively the procuremer
specify. applicable busu:jess, techr}x:cal ege

likely:it is:that argum‘ ill arise as to whether a speclﬁc

‘ risk or facility element was included in the proposed service

fee: The procurement should address all elements of project
risk; including the designation of the party the municipality
expects should accept each risk (particularly “force ma-
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tu 1_.concepts Just-dtscussed 50 ply'
the facility is owned by, and will serve only,
company Wh he perceptmn is changmg, from

11V n: raumng
cash reserves or adding additional deb spending new capital
for these “non—produc ive assets” ofte reduces the ‘com-

Y;- a
ontro . , preferahly to.a
ty created speciﬁcally for ‘this purpose.
arties’ needs, the new entity could be a
rporation, a: partnershtp, or a combination
. _ntlty would be owned by the investor
ng the capital for the new facility or upgrade
that capital may be borrowed by the i
W project entity may either le__ e the ew/ up-
] back to its original owner for.continued
ion or, more significantly, provrde the pollution-con-
n itself through a service contract with the host
.. The latter structure can_provig ] er..
efits where a firm that spe ahzes in desxgmng
perating similar pollution control prevention facili-
ties purchases or leases the existing facilities through the new
project entity; modifies or upgrades them ‘as necessary, and
assumes, through' the ‘sérvice agreement, all treatment con-
trol; or compliance responsibilities.
“This model may become mcreasmgly popular as part of
mumcxpaht and prlvate o mpames responses’ to such
regulatory approaches as the t wallowance-

limitec purposef
of the

» Because the project firm' special
operating: treatment facrhtles, it ma

host reducmg both operatmg costs bl
comphalce with permit requirements;
.. > The host company can divest itself of unproductwe
and potentially improve its return on:assets; :
- »'The host .company can eliminate or: reduce its staﬁ
assigned to pertinent pollution control activities; . :
» The host company can reduce its regulatory burdens and
rlsks because the operatmg ﬁrm would be contractually-——xf

ment of sale proceeds, lease pa;
financing costs; such as whether
éxpensed ‘or. must ‘be “capital;
deduction is available, and whe
upon the sale of facxhtles to'the
" Nevertheless, this alternatlve fm
particularly attractive where a
cant depreciated equipment on i
make a significant additional ¢
difficulties operating its facxhtles
hmlts v

6 Revolvmg Funds

The revolving loan fund structure )
to provide funds where conventional
or too expensive, The 1987 amendme
Act introduced a new financing r ]
treatment systems——state revoly s, which have now
been- established in all 50 states In contrast-with previous
programs, this new program is. geared largely to providing
loans, not grants, for construction, :and modification:of these
systems. These funds are also set up-to be self-sustaining.
Their monies are loaned out to support ‘construction’ costs,
loan repayments are returned to the:fund to be used for

ets: While th

ther technique
s are unavailable
¢ Clean Water
for waste water

' 15 i ,
loeal governments for pubhcly owned systems They use
different techniqies' to achreve thls goal F’or example, they
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can reduce interest rates by guaranteeing repayment of or
purchasing insurance onlocal bonds, Portions of the fund also
can be invested and the interest earned applied to reduce the
effective interest rate on local bonds. Finally, portions of the
fund“can be used to repurchase or refinance existing debt
obligations. N o
" - State and local governments could easily adapt this con-
cept to help finance other environmentally related facilities.
It is particularly attractive in an era of so-called “unfunded
mandates” because. it can help leverage limited. capital re-
sources, enabling public sponsors to support more projects
over a longer period of time than:could: be accomplished
through:grants or individual loans. . . e .
- The current Clean Water Act. and implementing regula-
tions limit -use ‘of that act’s revolving funds. For example,
funds may still be used only for facilities wholly owned by
public bodies, " although EPA is considering regulatory
changes that would include partly or wholly private facilities
,serving a public. function. * Funds are not available to pur-
chase land, which is often a significant part of sewer or other
projects. Use of these funds generally requires the concurrent
issuance of ‘local debt. While reduced interest rates may
make these loans more affordable, revolving loan funds may
provide little relief where local debt limitations would be
exceeded or limited borrowing capacity is required for other
purposes. T B S :
7. Special-Authorities and 63-20 Corporations
" Government entities will often be uncomfortable with a
“project structure that places ownership or control of essential
“public assets in private hands. At least two financing alterna-
tives are available which leave control of the facility in the
public sector: creating an “authority” or a creating 63-20
‘corporation to hold and manage the assets. SR
. @ Authorities. Authorities are independent public benefit
corporations, generally created by the state legislature. They
have governing boards that are independent of, but usually
inted by, the sponsoring public body. Hence, they are
0 a certain extent by their sponsors. They have a
dget, are supported generally by the fees and
for the services they provide (for exam-
charges or tipping fees), and may
which may be tax-exempt.
blic body transfers its responsi-
:sérviee—sewage treatment,

-waste disposal/manage
pumping, etc.—and sel
service to this new

_provides the services through it

“out for the required services, Thi

existing and new assets.required

be financed through issuance of thi 01
without impacting the sponsor’s credit or berrowing capaci-
ty. An authority’s credit. rating may. differ from that of its
sponsoring municipality because the authority’s credit is
based on its revenues, user fees, and special assessments,
while the municipality’s credit is also based on its taxing
powers. However, an authority that has established proper
reserve funds and possesses adequate powers to ensure its
revenue flow may have a higher credit rating—hence a lower
cost of borrowing—than its sponsor.
. While authorities can be useful financing tools, they are
frequently criticized as imposing additional, unnecessary
layers of government on the public. They may also become
more independent of the sponsoring body than was anticipat-
ed or intended. Thus, creation of a “63-20" corporation may
be preferable. ‘

a1 thdiity s own.bonds,

b. 63-20 Corporations. A 63-20 corporation is a non-profit
corporation that meets the. requirements of IRS Revenue
Ruling 63-20.” To meet these requirements: . .

» The corporation must be formed under a state’s general
not-for-profit corporation law;

» It must engage in activities that are essentially public in
nature; _ SN .

~» Corporate income may not inure to the benefit of any
private person; ‘ . L

» The state or a political subdivision must have a beneficial
interest in the corporation while any of its indebtedness
Temains outstanding; T ' '

» The corporation and'the specific debt obligations in ques-
tion must have been approved by the state or sponsoring
municipality; and o

» The state or sponsoring municipality must obtain full
legal title to the property of the corporation with respect to
which any debt is incurred upon retirement of that debt.”

Qualification_as. a 63-20 corporation generally permits
interest on bonds issued by that corporation to be tax-exempt.
Inyolving a 63-20 corporation in the acquisition and develop-
ment of public facilities, therefore, can enable the municipal-
ity to finance development of a publi¢ facility using tax-ex-
empt debt, without having that debt treated as the sponsoring

municipality’s debt for purposes of, for example, any debt
limitations, referenda requirements, or credit ratings. .
- One potential project using a 63-20 corporation might be
structured as follows. The municipality sells the site and
existing facility, if any, to the 63-20 corporation (“NFP”). The
transfer must meet the requirements of state and local laws
regarding sales or transfers of public assets to non-public
entities—for example, payment of a fair market value, bid-
ding, referénda, and judicial and/or state agency approvals.
The NFP leases the land and the new or modified facility
back to the municipality. The lease provides that the NFP is
responsible for constructing the facility to the municipality’s
specifications. During the term of the lease, legal title to the
facility remains in the NFP and does not pass to the munici-
pality until the NFP’s debt incurred for the project is
discharged. )

The lease between the municipality and the NFP initially is
for a fixed term but may provide for renewal. The lease also
provides that it may be terminated by the municipality at the
end of any fiscal year during the term if the municipality fails
to.appropriate money sufficient to pay the lease payments
due during the next fiscal year, unless state law permits the
municipal corporation to enter into long-term contracts with-
out " non-appropriation language and without treating . the
lease as municipal debt. In the event of termination by reason
of non-appropriation, the municipality agrees for a specified
period of time not to obtain other property to perform the
same functions as the leased property or to perform the same
functions as the lease facility with other municipal facilities.
Kinally, the lease provides that, except for the municipality’s
right to cease to make lease payments by reason of non-ap-
propriation, the municipality’s obligations:to'make ‘lease
payments are absolute and unconditional. Upon termination
of the lease and discharge of the NFP’s debt, title to the site
and renovated facility pass to the municipality. The NFP will
generally issue its own bonds to hé construction or
renovation of the faeility: :
There are sever:

ation of the facility is
1 y and is not subject to
 requiren or issuance of municipal debt; the NFP
may not be subject to all the procurement and civil service




«1990

'ENVIRONMENT REPORTER

rules applicable to municipal procurements and employees;
and the debt incurred:to construct.or renovate the facilities is
usually limited récourse-debt, secured only by the facility
itself and the revenues from the lease agreemernt.

: Conclusions

Numerous creative financing techniques are available to
public or private borrowers when developing facilities, equip-
ment, or processes needed to assure compliance with increas-
ingly stringent and costly environmental requirements. While
economic ‘and political factors will determine which are
feasible for any particular pro;ect the range of optlons is
steadily expandmg o

Perhaps most suggestive for pnvate-party comphance is
that combination of asset reposmonmg and off-balance-sheet
project finance that allows utilities, chemical companies,

refineries, and other major industrial installations to meet
their pollution control or prevention obligations under the
Cléan Air Act, the Cleari Water Act, and similar environmen-
tal statutes through dsaletoa thrrd party of pollutlon-control
assets in exchange for a complrance guarantee financed in
part by the primary service agreement and.in part by rev-
enue streams generated by sale of emission or effluent
credits produced by overcompliance.

Shghtly exterided; this model suggests such approaches as
conversion of the superfund into a leveraged lending mecha-
nism authorized to bundle remediation loans, provide loan
guarantees to mobilize private capital for cleanup, and issue
‘its own debt for- revolving-fund purposes. By making more
c]eanup dollars more readily available in ways that do not
‘penalize potentially responsible party balance sheets, this
approach could complement reforms aimed at better liability
allocation and improved selection of remedies by reducing
‘the incentive for drawn-out battles over which PRP has what
share of a particular site and who will pay for the rest. But
that is ‘a subject for another artlcle
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